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A DI/vloc,ut I or ill! FuiuRt of I wIronmi nia! Law aimcJ Policy 


Jonathan Z. Cannon 
General Counsel of the 

United States Environmental Protection Agency 
This speech was originally given by Mr. Cannon at Washington University In 
St. Louis. March 26. 1997. and does not necessarily reflect the views of the US 
EPA. It has been edited by the ELS Reporter. 


I want to talk to you 
about the future of 
environmental law and policy. 

I will offer a hypothesis. 
But I offer it to you not so 
much for its truth as a starting 
place for 
discussion. 

My 

hypothesis 
is that the 
future path 
of environmental law and 
policy is one of convergence, a 
coming together around the 
issues. I am not suggesting 
that we will in fact have 
agreement on any particular 
environmental issue at any 
level; disputes will remain, and 
they will be real and, at times, 
intense. But what I am 
suggesting is that the terms of 
I these disputes are likely to be 
narrower, or at least better 
defined; that there will be 
increased understanding on all 
sides of the legitimacy and 


importance of the interests 
involved; and that there will 
broader acceptance of the 
framework within which these 
disputes are to be resolved and 
decisions implemented. 

How can 
I say this in 
these 

contentious 
times? And 
given the 
climate in which these issues 
are discussed, I would also 
have to admit that the debate 
on many of our issues is 
vigorous. 

Take the proposed 
National Ambient Air Quality 
Standards (NAAQS), for 
example. The Agency has 
recently proposed to change 
the national ambient air 
quality standard for ozone and 
to add a new particulates 
standard for smaller 
particulates, those at or below 
2.5 micrometers in diameter. 
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That proposal has been the 
subject of vigorous debate, as 
the Agency has received 
comments and is now in the 
process of evaluating them. 

And the NAAQS 
proposed is not the only source 
of contention. There is 
vigorous debate about the 
Agency’s efforts to expand the 
public reporting of toxic 
chemical use and releases, 
about the effect of new privilege 
and immunity statutes that 
some states have passed to 
protect environmental audits, 
and a host of other issues. 

One could argue that 
the issues are more polarized, 
not less, and that the rhetoric 
is escalating, not becoming 
more restrained. So how can I 
persist in this vision of 
convergence? I have three 
reasons: values, science, and 
reinvention. 

First, there is 
increasing evidence that 
Americans share 
environmental values across a 
wide spectrum of interest 
groups. Recently, a group of 
anthropologists concluded that 
these environmental values are 
held widely and deeply enough 
to be core cultural values. 


"American 
environmen tallsm 
represents a 
,' consensus view. Its 
major tenets are held 
by large majorities, 
and It Is not opposed 
on Its own terms by 
an alternative 
coherent system of 
belief." 

The Federal environmental 
laws of the last several decades 
reflect these values. They have 
helped articulate and solidify 
them. 

That our country has 
core environmental values, 
however, doesn’t resolve all the 
issues. First, although they 
are widely held, these values 
are not universally shared. 
Second, these values may be, 
sometimes certainly are seen to 
be, in competition with other 
widely held values. As the 
Vice President of U.S. Sugar 
said recently, -"[cfleaning up 
the Everglades is a moral 
requirement, but so is staying 
in business."- Nevertheless, 
the pervasiveness of these 
values, and their ability to 
evoke a strong public response 
when they are thought to be 
threatened, makes clear that 
environmental concerns cannot 
routinely be subordinated to 
other concerns. 
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, The second reason for 

my hopefulness is science. 

You might argue that science is 
a cause of contentiousness, not 
a cure. For example, isn’t 
science really the source of the 
debate about the proposed 
NAAQS and other proposals? 
How can I argue that science 
will bring us together? Science 
did bring us the issue at the 
heart of the NAAQS proposal, 
the apparent inadequacy of the 
current standards to protect 
human health. But it is 
science also that, when all the 
comments are in, will bring us 
to the right result. The more we 
know about a problem, the 
better our solutions will be, 
and the less able disputants 
will be to use the cloak of 
uncertainty to advance their 
policy arguments. 

Often, frankly, the 
choices become pretty obvious. 
Some of the most respected 
decisions by our Agency, like 
the banning of DDT, grew out 
of a compelling coalescence of 
scientific opinion around an 
issue. Internationally, an 
emerging scientific consensus 
helped ensure adoption of 
restrictions on ozone depleting 
chemicals in the Montreal 


Protocol and will enable us to 
assess and wisely manage the 
risks of global climate change, 
among others. 

My third reason for 
believing in convergence, and 
this brings me at last to 
reinvention, is that we are 
getting smarter about how we 
manage environmental 
problems. I believe we will see 
increasing public acceptance of 
the means as well as the goals 
of environmental protection. 
The archetypical EPA, 
administered statute provides 
for setting nationally uniform 
standards for ambient levels of 
a pollutant or for emissions 
from classes or kinds of 
facilities and implementing 
those standards through a 
system of rules and permits. 

There is often little 
flexibility provided for, and 
violations can be, and are 
regularly, punished either 
civilly or criminally. This 
scheme has been remarkably 
efficient, from a governmental 
standpoint, in producing 
results. On an operating 
budget of less than five billion 
dollars a year, the Agency’s 
regulatory and enforcement 
activities, in partnership with 
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sound too settled and mature. 
For the next several decades at 
least, environmental law and 
policy will be intensely dynamic 
and creative. First, there are 
the issues, like the NAAQS, 
that will absorb us daily. 
Second, reinvention, improving 
on the programs that are 
already in place, will be 
challenging; there will be more 
national debates over which 
direction to take and how far to 
go. Third, and perhaps even 
more challenging, will be 
addressing the environmental 
problems that are largely 
unaddressed by those 
programs. And there are major 
problems remaining. 

Our Federal statutes 
have tended to focus on large, 
discrete sources of pollution or 
environmental degradation: 
the power plants, the paper 
mill, the automobile, which 
although widely distributed 
can be controlled in some 
respects through its makers. 
Remaining sources tend to be 
highly dispersed, and represent 
the kinds of problems that 
have typically been addressed, 
if at all, through local controls. 
These are the problems of 
water pollution from non-point 


sources such as farming and 
woodlot operations or mobile 
source air pollution and 
habitat destruction resulting 
from urban sprawl. These 
problems do not necessarily 
lend themselves to Federal 
regulatory approaches, yet they 
can alter the face of a 
landscape or a region. What is 
to be done about them? That’s 
at the micro level. At the 
macro level are problems that 
present themselves as global. 

No single country is 
responsible, and all countries 
suffer. For example, global 
climate change, pollution of the 
oceans and depletion of their 
living resources, biodiversity 
loss and global deforestation. 
We are just beginning to shape 
laws and institutions adequate 
to these problems. These are 
the environmental problems for 
the next generation, these and 
probably others that we don’t 
even know about. Lawyers will 
have a large role in addressing 
them. In the environmental 
movement, just as in civil 
rights, the other great social 
movement of the last half of 
this century, the law has been 
a driver, a catalyst in 
actualizing the values held by 
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the citizens of this country. I 
believe that role will continue, 
and will expand in the 
international arena. It is hard 
to imagine a richer ground for 
lawyers. The people of my 
generation, the first generation 
of environmental lawyers, are 
expecting great things from 
you. . 


In My Humble Opinion ••• 

Collectively the electric 
utilities, automobile, oil and 
mining sectors invested over $27 
million In Congressional 
campaigns from 1991 to 1996 In an 
effort to lessen the Impact of the 
Clean Air Act on industry. The 
following are quotes from 
representatives of this group: 

People can protect themselves" from the health effects 
of high ozone levels. "They can avoid jogging. Asthmatic kids 
need not go out and ride their bicycles." 

Oil Industry Lobbyist 
NationalJournal, Jan. 4,1997 

"lit ls| clear to us that the ozone standard doesn't need 
to be changed, no Its ands or buts... People exposed to ozone 
actually adapt to It." 

Paul Bailey, American Petroleum Institute 
Los Angeles Times, Nov. 28, 1996 

"The effects of ozone are not that serious... What we're 
i Hiking about is a temporary loss In lung function of 20%-3©%. 
That's not really a health effect." 

Richard Klimlsch 
V. P. at American Automobile Manufacturers Assn. 

Washington Post , Nov. 27,1996 
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Preservation of LocaI ZonInq AuriTORliy In tIhe 
TeIecommunIcatIons Act of 1996: 
CeUdIar Towers TAkE tIhe PIaIns 
Catherine Roth 


The rapid development 
of cellular technology has left 
many cities without a chance 
to amend existing zoning 
regulations to include 
construction of cell towers. 
Jaymes D. Littlejohn, The 
Impact of Land Use Regulation 
on Cellular Communications . 

Is Federal Preemption 
Warranted ?, 45 Fed. Comm. 
L.J. 247, 248 (1993). In 1996, 
approximately forty-four 
million consumers were part 
of the wireless personal 
communication market. This 
number is expect to grow to 
more than ninety million 
subscribes by the year 2000. 
This rapid growth stems from 
the increasing popularity of 
cellular telephones and 
personal communication 
devices. The cellular signal is 
relayed from the 
communication device then 
bounced through a series of 
towers until it reaches the 
desired end user. It is the 
network of towers that is the 
key element in cellular 


technology. 

To accommodate this 
extraordinary growth the 
wireless industry estimates it 
will need to acquire at least 
100,000 new antenna or 
transmitter sites over the next 
ten years. Many 
environmentalists fear the 
ecological and aesthetic 
impact so many towers could 
have on our country’s 
landscape. These sites will 
increase the number of 
cellular towers in the United 
States from less than 18,000 
to over 100,000 nationwide by 
the year 2000. The towers are 
usually monopoles ranging 
from 50 feet to more than 400 
feet in height depending on 
the geography of the region. 
Taller monopoles are required 
to service mountainous 
terrain or when fewer towers 
are placed in a defined region. 
Towers as short as 40 ft have 
been used in the past; 
however, to function with any 
utility the monopole must 
meet the threshold height of 
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, approximately 120 feet. Brian 
Moura, Assistant City 
Manager of San Carlos, CA. 
The Telecommunications 
Revolution Comes to City Hall, 
Western City (September 
1996). Each tower 
construction must comply 
with local zoning ordinances. 

The 

Telecommunications Act of 
1996 (TCA) contains 
provisions which allow for 
direct federal Judicial appeals 
thereby limiting the power of 
local authorities to make 
zoning decisions involving the 
placement of cellular towers. 
Conflict arises when this 
statute is applied in litigation 
resulting from zoning board 
decisions that are adverse to 
parties seeking a permit for a 
cellular tower site. A 
threshold question for the 
court is whether such a 
permit application denial is 
ripe for adjudication allowing 
adverse parties to immediately 
seek relief in a federal court 
under the Telecommunication 
Act. 

The doctrine of 
ripeness is part of the timing 
aspect of the standing-to-sue 
requirement. Before 


proceeding in federal court, a 
case must be ripe, which 
means that all other avenues 
of possible relief must be 
exhausted. Ripeness is more 
than a mere procedural 
question; it is determinative of 
jurisdiction. If a claim is 
unripe, federal courts lack 
subject matter Jurisdiction 
and the complaint must be 
dismissed. 

The analysis of the 
ripeness question triggered by 
a statutory violation under the 
TCA requires a determination 
of how to apply the ripeness 
doctrine. Specifically, it must 
be decided if the ripeness 
rules adopted by the Supreme 
Court in constitutional taking 
cases are applicable to 
statutory violations. 

The statutory violation 
in question arises from the 
special review provision of the 
Telecommunications Act that 
allows adversely affected 
parties to appeal final actions 
directly to any court of 
competent jurisdiction. 47 
U.S.C. § 332(c)(7)(B). 

The Supreme Court 
has previously addressed the 
use of special review 
procedures in a federal statute 


ELS Rfpirter • Volume 6. No. 2 • Spring 1997 • Page 9 




such as the TCA. Liberty 
Mutual Insurance Company v. 
The Louisiana Department oj 
Insurance, 62 F.3d 115 (5th 
Cir. 1995). The Court 
approached the issue of 
statutory violations in the 
ripeness context nearly thirty 
years ago in Abbott 
Laboratories v. 

Garner, and again 
most recently in 
Lujan v. National 
Wildlife Federation. 

In both cases the 
alleged violation 
stemmed from a 
substantive regulation rather 
than a statutory section; 
however, the Supreme Court 
discussion refers to the 
substantive special review 
rule as akin to explicit 
statutory review provision for 
the purpose of determining 
constitutional ripeness. 

In Lujan, the National 
Wildlife Group challenged the 
land withdrawal review 
program for failure to revise 
land use plans causing 
irreparable harm to the 
environment. Although the 
Supreme Court found the 
challenge untimely because 
the National Wildlife Groups 


was seeking wholesale 
amendments to the law, it did 
discuss the application of 
special review procedures. 
Federal Land Policy Act of 
1976, 43 U.S.C. §1701 et seq. 

Reaffirming Abbott, the 
Court states the judicial role 
of ripeness in cases 
where a substantive 
rule requires 
immediate action by 
the plaintiff, even if 
explicit statutory 
review is not 
provided in the 
statute, is the same 
as in constitutional ripeness 
cases. Therefore, the 
constitutional ripeness rules 
should apply to statutory 
violations. 

Another district court 
has examined this issue and 
adopted an interpretation 
similar to Lujan in Beachy v. 
Board of Aviation 
Commissioners of the City of 
Kokomo, Indiana, 699 F.Supp 
742 (S.D. Ind. 1988). The 
Southern District of Indiana 
applied the ripeness rules 
from Williamson County 
Regional Planning Commission 
v. Hamilton Bank of Johnson 
City, to find the plaintiffs 
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claim premature; however, the 
* court explicitly states the 
constitutional claims should 
be considered separate from 
the statutory violations. This 
implies statutory violations 
and constitutional claims 
have distinct difference not 
recognized by the Supreme 
Courts dicta in Lujan. Even 
though this holding is an 
apparent contradiction, 

Justice Higginbotham uses 
the ripeness rules from 
Hamilton Bank, the leading 
constitutional takings case, to 
make this determination. 

There are three major 
constitutional takings cases 
that address land use and 
ripeness: Agins, Yolo County 
and Hamilton Bank. 
Collectively, these cases 
develop the reapplication and 
futility rules of the ripeness 
doctrine. A functional 
analysis of these rules is 
required to determine if a 
claim under the 
Telecommunications Act of 
1996 is ripe for adjudication. 

Agins is the foundation 
of the application requirement 
which lead to the 
reapplication rule of ripeness. 
The application rule requires 


the plaintiff to make a 
meaningful application to the 
local land use authority to 
bring an as-applied challenge 
in federal court. Kawaoka v. 
City ojArroyo Grande, 17 F.3d 
1277 (9th Cir. 1994). 
Generally, a case fails the 
ripeness test if at least one 
application has not been 
made; however, there is some 
tension among the circuits. 

The Tenth and 
Eleventh Circuits have been 
most active in applying the 
application rule to ripeness 
cases. The Tenth Circuit has 
shown considerable vigor 
when applying this rule to 
ripeness. In Landmark Land 
Company v. Buchanan, the 
court required not only an 
application, but good faith 
negotiation with the zoning 
authority. The Tenth Circuit’s 
holding created an affirmative 
duty on the applicant to 
negotiate is not shared by the 
Eleventh Circuit. Applied 
most recently in Resolution 
Trust Corporation v. Town oj 
Highland Beach. 18 F.3d 1536 
(11th Cir. 1994). 

The Eleventh Circuit 
discussed the application rule 
in Greenbrlar v. City oj 
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Alabaster. The court held 
only one application was 
necessary; however issues 
concerning alternative 
rezoning also shaped this 
decision causing some friction 
with Agios. Generally, the 
rule is applied in this circuit 
as requiring only one 
application. The Eleventh 
Circuit has reduced its 
enforcement of application, 
most recently in Eide v. 
Sarsota County. 908 F.2d 716 
(11th Cir. 1990). The court 
held the application 
requirement must be decided 
in light of the type of project 
and the type of challenge 
asserted by the property 
owner. 

The Agios application 
rule is very closely tied to 
another element of ripeness; 
the reapplication rule. 
Reapplication, developed in 
Yolo County, expands the 
application rule to include 
reapplication by the plaintiff if 
the local land use authority 
has not completely barred the 
proposed action. The Second, 
Ninth and Eleventh Circuits 
follow Yolo County's 
administration of the 
reapplication rule. 


The Second Circuit’s 
posture is fairly rigid. In 
Southoiew Association Limited 
v. Bongartz, the court held if a 
plaintiff has submitted one or 
more alternative proposals in 
response to an initial denial 
the cause does not ripen until 
the rulings of the local land 
use authority are decisively 
final. 980 F.2d 84 (2d Cir. 
1992). 

The Ninth Circuit 
added an abandonment 
exclusion to the reapplication 
rule. In Kinzli v. City of Santa 
Cruz, the court denied appeal 
on ripeness ground because 
the developer did not 
reinquire after an initial utility 
problem with the project. The 
court’s reasoning was based 
the developers effective 
abandonment of the original 
application. His failure to 
pursue the application until 
granted or rejected barred a 
claim challenging the land use 
authority’s decision. 

The Eleventh Circuit 
takes up reapplication in 
Executive 100 Incorporated v. 
Martin County, Florida. Two 
developers filed applications 
for amendments to the County 
Comprehensive Land Use Plan 
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to change the zoning of their 
, parcels from agricultural-rural 
ranchetter to industrial. The 
local land use authority 
reviewed and denied the 
applications. The developers 
immediately sued without 
reapplying. The court swiftly 
rejected the plaintiffs claim as 
untimely noting it was not the 
function of the federal district 
courts to serve as a zoning 
appeals board. The court 
went on to quote the Seventh 
Circuit observations that the 
availability of federal review of 
every zoning decision would 
only serve to further congest 
an already overburdened 
federal court system. Scudder 
v Greendale , 704 F.2d 999, 
1003 (7th Cir. 1983). 

Tension comes in 
situations such as Formanek 
v. United States and 
Loveladles Harbor, 
incorporated v. United States. 
Here the court ordered the 
local zoning authority denying 
the permit to do more than 
merely require that the 
property owner make an 
indeterminate number of 
applications. It is this 
threshold application number 
that has left the courts 


without consensus as to how 
many reapplications are 
required under Yolo County. 

After the original 
application followed by any 
necessary reapplication is 
made the case still does not 
ripen until the local land use 
authority effects a final 
decision. Southern Pacific 
Transportation Co. v. City oj 
Los Angles, 922 F.2d 498 (9th 
Cir. 1998). This need not be a 
formal denial of the 
application. Any action by the 
local land use authority that 
is functionally equivalent to a 
denial will suffice. This 
requirement, also know as 
exhaustion, fulfills the 
“concreteness” requirement 
that developed early in the 
Supreme Court’s history. 

Clearly the Supreme 
Court has adopted a final 
decision rule as a definitive 
hurdle to ripeness in land use 
cases. Carpenter v. Tahoe 
Regional Planning Agency, 804 
F.Supp. 1316 (D.Nev. 1992). 
The final decision rule 
requires a plaintiff to show the 
appropriate land use 
authority has issued a final 
decision and that all state 
court remedies have been 
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exhausted. This rule has 
plagued potential plaintiff s 
seeking relief from local 
zoning ordinances and 
regulatory actions in the 
federal courts. Failure to 
obtain a final decision is 
generally dispositive, 
especially in the Ninth 
District; however, the 
Eleventh District has shown 
some lenity. 

The Hamilton Bank 
ripeness rule raises questions 
concerning the role of 
exceptions to the exhaustion 
requirement in state zoning 
cases. The most prominent 
exception is the futility rule. 

D. Mandelker, Land Use Law § 
8.10 (1982). State courts 
waive the exhaustion 
requirement if further pursuit 
of remedies on the 
administrative level would be 
futile. P. Salsich, Land Use 
Regulation 180-195(1991). 
The Supreme Court merely 
mentioned, but did not 
discuss the implications of the 
futility rule even though it was 
evident from the record that 
the Williamson County 
Regional Planning 
Commission would not have 
granted approval for the 


development to proceed 
unless it complied with the 
regulations and ordinances in 
the residential cluster 
development amendments. 

The futility exception 
has not been explicitly 
adopted by the Supreme 
Court; however, a respectable 
minority in the lower federal 
courts have recognized it as 
an integral part of ripeness. 
While applying the final 
decision rule of ripeness a 
court may find it is futile for 
the plaintiff to seek approval 
from the local land use 
authority when the authority 
has clearly indicated the 
plaintiffs application will not 
be approved. The Tenth 
Circuit has address this 
exception; however, The Ninth 
Circuit is the dominate force 
in the development of the 
futility exception. Kinzliv. 
City oj Santa Cruz, rejected a 
case-by-case analysis for 
futility claims in land use 
cases. The court views such 
an exception as an exercise in 
speculation. The very same 
speculation the ripeness 
doctrine was developed to 
prevent. 

The Ninth Circuit has 


ELS Repirter • Volume6. No. 2 • Spring 1997 • Page 14 



adopted this exception in a 
few selected cases. The oldest 
of these cases is Martino v. 
Santa Clara Valley Water 
District, 703 F.2d 1141 (9th 
Cir. 1983). The court held the 
facts showed application 
would be an idle act and 
applied the futility exception. 
The Ninth Circuit reaffirmed 
the idle act application of the 
futility exception in Herrington 
v. County ojSonoma, and 
Southern Pacific 
Transportation Co. v. City oj 
Los Angeles. Moreover, in the 
event of excessive delay 
designed to frustrate 
adversely affected parties the 
court has given the futility 
exception some deference. 
Tahoe-Slerra Preservation 
Council Inc. v. Tahoe Regional 
Plan Agency (II), 938 F.2d 153 
(9th Cir. 1991). Further, if 
the innuendo of futility is 
strong enough the Ninth 
Circuit has held there is no 
requirement to make a futile 
reapplication. Bara nick v. 
County oj Marin, 872 F.2d 834 
l 9th Cir. 1988). 

However, the majority 
in Hoehne v. County oj San 
Benito does not follow the 
Ninth Circuit’s general 


application of the futility 
exception. A property owner 
in San Benito County 
submitted a plan to build a 
subdivision on a sixty acre 
tract of land. The County 
rezoned the tract to allow one 
home per forty acres. The 
Ninth Circuit had refused to 
apply the futility exception in 
situations such as this 
because it held it was not the 
role of the federal district 
courts to be the appeals board 
of zoning decisions. However, 
the court found the plaintiffs 
claim ripe for review by 
applying the futility exception. 
This is a rational application 
of the exception even if it is 
out of character for the Ninth 
Circuit given its other 
decisions on the matter. 

The Eleventh Circuit 
has shown a willingness to 
apply the futility exception as 
long as the evidence 
supporting the assertion is 
clear. Situations with a 
dominate character of 
predetermination such as 
restrictive downzoning of 
applicant property have 
fulfilled the ripeness 
requirement. A.A. Profiles, 

Inc. v. City of Ft. Lauderdale, 
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850 F.2d 1483 (11th Cir. 
1988). 

The situation 
contemplated by the TCA 
[adverse cellular tower zoning 
decision], is similar to a 
majority of case where the 
Ninth and Eleventh Circuits 
have allowed the application 
of the futility exception 
because further applications 
by a zoning applicant would 
be futile. 

At the heart of this 
discussion is the futility 
exception to the final decision 
rule. Opponents present a 
compelling argument that a 
plaintiffs claim is not final 
merely because of the 
rejection of a cellular tower 
permit. If no further action is 
taken the cellular tower 
zoning applicant has failed to 
comply with the reapplication 
rule. However, even in the 
Ninth Circuit the most vocal 
opponent to the futility 
exception, reapplication is not 
required if it would be in vain. 
Baranick v. County of Marin, 
872 F.2d 834 ( 9th Cir. 1988). 

The nature of the 
personal cellular 
communications industry is 
relevant to this discussion. 


Unlike a residential 
development, there are 
technical restrictions on the 
height and dimensions of the 
structures required. It is 
reasonable for a zoning board 
to reduce the allowable 
density of a development, but 
reductions in the height and 
size of a monopole render the 
structure useless for the 
purpose of cellular 
communications. This unique 
threshold requirement was 
recognized by Congress when 
it expressly forbade state and 
local governments from 
prohibiting outright or having 
the ejfect thereof, the provision 
of personal wireless services, 
(emphasis added) 47 USC 
§332(c)(7)(A). Moreover, the 
TCA provides for expedited 
judicial review of adverse 
actions. 47 USC 
§332(c)(7)(B)(v). If 
environmentalists seek to 
influence the placement of 
cellular towers it should be 
done on the judicial level 
rather than ambush attacks 
on local zoning boards and 
permit applicants. 

The letter of the law 
and the spirit of competition 
the TCA was written to 


ELS Repirbr • Volume 6. No. 2 • Spring 1997 • Page 16 



achieve is served by 
allowing immediate 
Judicial appeal 
through application 
of the futility 
exception to cases 
where a local zoning 
board denies a 
plaintiffs permit 
application. S.R. 
CONF. REP. NO. 

652, 104th Cong., 2d 
Sess. § 704 (1996). 
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AwARd WInnInc, BRiEf of 

tJhe 1997 Environmental Moot Court Competition 

Sheila Seheuerman 
Corge Umlauf 


QUESTIONS PRESENTED 

I. Whether the operator of an 
inactive local hazardous waste 
site is constitutionally liable for 
the costs of the release, 
regardless of when the release 
occurred. 

II. Whether a potential 
responsible party may proceed 
against another PRP under 
Section 107 of CERCLA. 

III. Whether a state health 
department may recover 
medical monitoring costs 
expended in the ongoing 
assessment of the health of 
CERCLA hazardous waste site 
victims. 

STATEMENT 

In 1963 the Greater 
Union Vocational School 
(“GUVS”) was created as a 
private corporation to provide 
post-high school education to 
the young people of Union town, 
specifically secretarial training, 


law enforcement education and 
photography training. The 
school received a single $ 1 
million grant from the State of 
New Union. While the original 
1963 Board of Directors was 
appointed by the governor, all 
subsequent boards have been 
independently selected. 

For ten years, GUVS 
operated out of a building at 
123 Laurel Street in Uniontown 
(the “Laurel Street site”). 

GUVS procured all of its 
equipment from New Union 
Industrial Supply Corp., 
located in New Union City, New 
Union. New Union Industrial 
Supply formulated the 
chemicals used in the 
photography program from raw 
materials drawn from a 
nationwide market. 

Throughout its ownership of 
the property, GUVS dumped 
waste photographic solution 
into a small ditch in the 
backyard of the Laurel Street 
site. 

On April 27, 1973, 
GUVS sold the Laurel Street 
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, site and all of its photographic 
equipment to Start-Up 
Photography Studios (“SUPS”). 
SUPS also purchased its 
photographic chemicals from 
New Union Industrial Supply. 
Likewise. SUPS continued 
GUVS’ practice of disposing of 
hazardous chemicals on the 
site property. SUPS operated 
at the site for four years, until 
going bankrupt on April 23, 
1979. 

The property was 
purchased in the bankruptcy 
proceedings by While-U-Wait 
Photo Service (“WUWPS”). All 
of WUWPS customers come 
from Union County and they 
personally deliver and pick up 
their film. Like its 
predecessors, WUWPS 
purchases it photo processing 
chemicals from New Union 
Industrial Supply Corp. 
WUWPS’ photo processing 
equipment was acquired with 
the building in the bankruptcy 
proceeding. Since 1979, 
WUWPS has properly disposed 
of its photo processing waste 
by taking it to the New Union 
State Environmental Protection 
Agency “hazardous waste 
collection days”. 

In 1993, the Marina 


family, neighbors of the Laurel 
Street site, complained of a 
strange “camera-type” odor 
from their drinking well. While 
this well only serves the Marina 
house, it draws on the 
groundwater of Uniontown. 
WUWPS paid $300 to test the 
Marina’s well water, and found 
elevated levels of photo 
processing chemicals in the 
water. In 1994, WUWPS spent 
$30,000 for environmental 
investigation and soil removal 
at the Laurel Street site by an 
environmental engineering 
firm. The engineering firm 
reported that the ditch at the 
Laurel Street site was the 
source of the contamination 
and that the contamination 
only reached the Marina’s 
property. 

No records indicate the 
respective amounts disposed of 
by GUVS and SUPS at the site. 
However, the same type of 
waste was disposed by both 
parties and both contributed to 
the contamination of the 
groundwater. 

The Marina family does 
not have health insurance. 
Moreover, with both parents 
working at minimum wage 
jobs, the family has virtually no 
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money for health care. In 
1994, at the family’s request, a 
physician of the State of New 
Union Health Services Agency 
(“SNUSHA”) examined each of 
the seven family members. 
Based on the physician’s 
examination and the 
engineering report, SNUSHA 
began a protocol of medical 
monitoring 
for the 
Marina 
family in 
September 
1994. 

Under this 
program, 
each 

member of the family is 
examined every three months 
for signs of adverse health 
effects from the consumption of 
the tainted water. This medical 
program costs $7000 per year. 
To date, no member of the 
Marina family has shown any 
adverse effects. However, 
SNUSHA believes it will be 
medically necessary to 
continue the medical 
monitoring program for 
another four years. 

WUWPS commenced an 
action under the 
Comprehensive Environmental 


Response, Compensation and 
Liability Act (“CERCLA”) 
§107(a). 42 U.S.C. 
§9607(a)(1996), against GUVS. 
R-5. WUWPS asserts that 
GUVS is liable to WUWPS for 
the costs of water testing, site 
investigation and soil removal 
under CERCLA § 107(a)(4)(B). 
Concurrently, SNUSHA 

commenced 
an action 
against both 
WUWPS and 
GUVS for its 
medical 
monitoring 
costs under 
CERCLA 
§ 107(a)(4)(A), 42 U.S.C. 
9607(a)(4)(A)( 1996). By 
agreement of the parties, the 
two cases were consolidated 
into this action. 

The United States 
District Court for the District of 
New Union held that CERCLA 
constitutionally applies to the 
Laurel Street site. Additionally, 
the court held that medical 
monitoring costs are 
recoverable by SNUSHA from 
both WUWPS and GUVS. 
Finally, the court held that 
WUWPS may proceed under 
either CERCLA §107 or §113. 
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ARGUMENT 

I. CERCLA 

CONSTITUTIONALLY APPLIES 
TO THE LAUREL STREET 
SITE. 

First, Congress has 
expressed a clear intent that 
CERCLA be applied 
retroactively to impose cleanup 
costs on responsible parties. 
Nevada ex rel. Dep’t of Transp. 

v. United States . 925 F.Supp. 
691, 693 (D. Nev. 1996). 
Furthermore, CERCLA does 
not violate the Commerce 
Clause of the United States 
Constitution. Id^ Finally, 
because GUVS is a private 
corporation, not a State actor, 
the Eleventh Amendment does 
not bar application of CERCLA 
to these parties. See . 436 U.S. 
149 (1978) Flagg Bros., Inc, v. 
Brooks . 436 U.S. 149 (1978). 

A. Courts have 
consistently held that the 
legislative history coupled with 
the language oj CERCLA shows 
that Congress clearly Intended 
the polluter pay Jor the costs of 
Improper disposal of hazardous 
waste. 


Since CERCLA’s 
enactment, courts have 
consistently held that Congress 
intended section 107^ of 
CERCLA apply retroactively. 
See, e.g. . . 810F.2d 726 (8th 
Cir. 1986) United States v. 
Northeastern Pharmaceutical & 

Chem. Co. . 810 F.2d 726, 732- 
33 (8th Cir. 1986); , 605 
F.Supp. 1064 (D. Colo. 1985) 
United States v. Shell Oil Co. , 

605 F.Supp. 1064, 1072 (D. 
Colo. 1985). To date, only a 
single judge has decided 
against applying CERCLA 
retroactively. , 927 F.Supp. 
1502 (S.D. Ala. 1996) United 
States v. Olin Corp. . 927 
F.Supp. 1502 (S.D. Ala. 1996). 

Recently, the Supreme 
Court reiterated the principle 
that clear evidence of 
congressional intent overcomes 
the traditional presumption 
against retroactivity. ,114 
S.Ct. 1483 (1994) Landgraf v. 
USI Film Products . 114 S.Ct. 
1483, 1500 (1994)C[0)ur 
search for congressional intent 
authorizing retroactivity...(is) 
consistent with the approach 
taken in decisions spanning 
two centuries”). See also . , 43 
F.3d 277 (6th Cir. 1995) James 
Cable Partners. L.P. v. City of 
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Jamestown . 43 F.3d 277, 279 
(6th Cir. 1995)(concluding that 
Landgraf did not alter 
retroactivity analysis); accord . 
Nevada ex rel. Dep’t of Transp. 

v. United States . 925 F.Supp. 
691, 693 (D. Nev. 

1996)(“ Landgraf did not set 
forth a new rule of law 
regarding retroactive 
application of legislation.”). 
Although there is no express 
provision in CERCLA 
mandating retroactive 
application, the language of 
CERCLA itself and the 
legislative history support a 
finding of retroactive 
application. See Landgraf v. 

USI Film Products . 114 S.Ct. 
1483, 1492 (1994)(analyzing 
language and legislative history 
of statute for evidence of 
congressional intent). 

1 .By affirmatively 
limiting retroactive application 
oj damages to natural 
resources. Congress authorized 
retroactive application oj section 
107(a). 

Two provisions of 
CERCLA expressly prohibit 
recovery for pre-enactment 
damages to natural resources. 


CERCLA §§ 107(f), 111(d); 42 
U.S.C. §9607(f), 961 l(d)( 1996). 
Specifically, section 107(f) 
provides that “there shall be no 
recovery...[for natural resource 
damages] where such damages 
and the release of a hazardous 
waste occurred wholly before 
the enactment of this Act”. 
CERCLA § 107(f); 42 U.S.C. 
§9607(0(1996). Similarly, 
under section 111(d), 
“Superfund” money cannot be 
used for natural resource 
damages that occurred before 
December 1. 1980. CERCLA 
§111(d); 42 U.S.C. §9611(d) 
(1996). Together with section 
107(a), these sections comprise 
the very heart of CERCLA’s 
liability scheme. Nevada ex rel. 
Dep’t of Transp. V. United 
States . 925 F.Supp. 691, 702 
(D. Nev. 1996); cf. Landgraf , 

114 S.Ct. at 1493 (refusing to 
draw inference of retroactivity 
from “minor and narrow 
provisions” of statute). If 
section 107 was intended to 
apply only prospectively, the 
express limitations in natural 
resources damages would be 
superfluous. United States v. 
Shell Oil . 605 F.Supp. 1064, 
1076 (D. Colo. 1985). The 
prospective limitation 
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specting natural resource 
images only makes sense if 
»e liability for other damages, 
eciflcally costs of removal 
id response costs, applies 
troactively. Nevada . 925 
Supp. at 701-702; accord . 
lell Oil . 605 F.Supp. at 1076. 

2 .CERCLA's legislative 
story shows that Congress 
tended that the polluter bear 
e cleanup costs Jor pre- 
vactment contamination. 

Congress’ undeniable 
arpose in enacting CERCLA 
as to reach past conduct and 
ipose liability on those 
sponsible for the 
lvironmental pollution. 
evada . 925 F.Supp. at 704. 
ERCLA was enacted in 
isponse to the inability of the 
esource Conservation and 
ecovery Act, 42 U.S.C. §6901 
. seq. (1996)f“RCRA"). to deal 
1th existing, inactive 
azardous waste disposal sites. 
016, 96th Cong., 2d Sess., pt. 
(1980), reprinted in 1980 
.S.C.C.A.N. 6119H.R. Rep. 
o. 1016, 96th Cong., 2d 
ess., pt. 1, at 22 (1980), 
-printed in 1980 U.S.C.C.A.N. 
119, 6125; see also . Nevada . 


925 F.Supp. at 703; . D1333 
(daily ed. Sept. 19, 1980)126 
Cong. Rec. D1333 (daily ed. 
Sept. 19, 1980)(statement of 
Rep. Gore) (“prospective 
dumping will be addressed 
in....the Resource Conservation 
and Recovery Act. What we are 
addressing in...[CERCLA] is the 
dumping that occurred in the 
past”). Congress’ repeated 
references to “abandoned” or 
“inactive” waste sites affirms 
this interpretation. See, e.g. , 
H.R. Rep. No. 1016, 96th 
Cong., 2d Sess., pt. 1 (1980), 
reprinted in 1980 U.S.C.C.A.N. 
6119; . 848, 96th Cong., 2d 
Sess. (1980)S. Rep. No. 848, 
96th Cong., 2d Sess. (1980). 
Both the Senate Report and the 
House Report provide 
anecdotal evidence of the sites 
CERCLA should reach; these 
sites included such notorious 
environmental hazards as Love 
Canal and Valley of the Drums. 
H.R. Rep. No. 1016, supra , at 
3-4; S. Rep. No. 848, supra , at 
3-4. While all of the 
contamination at these sites 
occurred before CERCLA’s 
enactment, Congress believed 
these inactive sites would be 
within the statutory reach of 
CERCLA. IcL Indeed, 
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CERCLA’s principal purpose 
was to establish “a financing 
mechanism to abate and 
control the vast problems 
associated with abandoned and 
inactive hazardous waste 
sites.” H.R. Rep. No. 1016, 

96th Cong., 2d Sess., pt. 1, at 
21 (1980), reprinted in 1980 
U.S.C.C.A.N. 6119, 6125 
(emphasis added). Accordingly, 
the Laurel Street site falls 
squarely within Congress’ 
intended reach. 

More importantly. 
Congress intended to impose 
ultimate financial 
responsibility for the cleanup of 
hazardous waste on those who 
disposed of the hazardous 
waste. Nevada ex rel. Dep’t of 
Transp. v. United States . 925 
F.Supp. 691, 695, 704 (D. Nev. 
1996). In considering CERCLA, 
the Senate actually posed the 
question of who should pay for 
the cleanup of a hazardous 
waste release. S. Rep. No. 848, 
96th Cong., 2d Sess. 10 (1980). 
According to the Senate report, 
“those responsible for any 
damage, environmental harm, 
or injury from chemical poison 
bear the costs” of cleanup. IcL 
at 13. Likewise, the House of 
Representatives addressed the 


question of “who should pay” 
and concluded those 
responsible for releases of 
hazardous waste should pay 
for the cleanup costs. H.R. Rei 
No. 1016, supra , at 17. This 
decision reflects a conscious 
policy choice: the economic 
cost of improper disposal 
practices should not be passec 
on to the innocent public whei 
the responsible company can 
afford to pay. S. Rep. No. 848, 
supra , at 98; see also , id. at 1! 
(stating that Superfund was 
intended “ to finance response 
action where a liable 
party...cannot be found or 
cannot pay the costs of 
cleanup”). Uniformly, 
throughout the legislative 
history of CERCLA, Congress 
declared that those parties 
responsible for hazardous 
waste releases should pay for 
the cleanup costs, regardless c 
when the release occurred. 
Even those legislators who did 
not support the bill agreed wit] 
the idea that those responsible 
should pay. See, e.g. . H.R. Rep 
No. 1016, 96th Cong., 2d 
Sess., pt. 1, at 67 
(1980)(Statement of Rep. 
Broyhill, Devine, Collins, 
Loeffler, and Stockman )(“We d( 
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t quarrel with the 
oposition that a responsible 
rty should have to pay"). 
’;spite other changes to the 
j as enacted. Congress firmly 
aintained its intent to hold 
ble those responsible for the 
eation of hazardous waste 
:es. “As...contemplated in 
evious House bills, this [final] 
rsion (of CERCLA] places the 
sts of releases of hazardous 
iste on the sector most 
sponsible for the pollution 
id which benefits most from 
emical production rather 
an on the victims or 
xpayers". . HI 1773 (daily ed. 
2c. 3. 1980)126 Cong. Rec. 
11773. 11799 (daily ed. Dec. 

; 1980)(statement of Rep. 
rffords made at introduction 
compromise bill); cf, , 613 F. 
app. 1563 (D. R.I. 1985)Violet 
Picillo . 613 F. Supp. 1563, 

371 (D. R.I. 1985Kstating that 
aste disposers who may have 
fact benefitted from 
responsible disposal practices 
lould bear the costs of 
eanup). 

B. The application oj 
EKCLA to the Laurel Street 
te Is a valid exercise oj 
ongress' power under the 


Commerce Clause. 

The application of 
CERCLA to the facts of this 
case is a permissible exercise 
of Congress’ commerce power. 
The Constitution delegates to 
Congress the power “[t]o 
regulate Commerce with 
foreign nations, and among the 
States, and with the Indian 
Tribes.” ., art. I, §8, cl. 3U.S. 
Const., art. I, §8, cl. 3. Under 
the Commerce Clause, 
Congress may regulate 
commerce in three categories. 
“First, Congress may regulate 
the use of the channels of 
interstate commerce”. ,115 
S.Ct. 1624 (1995) United 
States v. Lopez , 1 15 S.Ct. 

1624, 1629 (1995). “Second. 
Congress is empowered to 
regulate and protect the 
instrumentalities of interstate 
commerce...even though the 
threat may come only from 
intrastate activities”. IcL 
“Finally, Congress’ commerce 
authority includes the power to 
regulate...those activities that 
substantially affect interstate 
commerce”. IcL CERCLA is a 
constitutional exercise of both 
the second and third category 
of Congress’ commerce power. 
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United States v. NL Industries . 

936 F.Supp. 545, 557-562 
(S.D. Ill. 1996); contra United 
States v. Olin . 927 F.Supp. 
1502 (S.D. Ala. 1996). 

1. CERCLA regulates 
the pollution oj groundwater, an 
article oj commerce. 

With respect to the 
“instrumentalities of interstate 
commerce”, CERCLA protects 
groundwater. CERCLA §118, 

42 U.S.C. §9618 (1996). The 
Supreme Court has expressly 
recognized groundwater as an 
article of commerce. , 458 U.S. 
941 (1982) Sporhase v. 
Nebraska . 458 U.S. 941, 954 
(1982). Thus, Congress has the 
constitutional authority to 
regulate activities that pollute 
groundwater. United States v. 
NL Industries . 936 F.Supp. 

545. 557-558 (S.D. Ill. 1996). 
The disposal of photo 
processing waste at the Laurel 
Street site indisputably 
contaminated the groundwater 
on the Marina’s property. 

Thus, the release of hazardous 
waste at this site has a direct 
effect on an article of 
commerce. 

More importantly, even 


where the contamination is 
purely local, CERCLA can 
constitutionally regulate 
activities that pollute the 
groundwater. See . Lo pez . 115 
S.Ct. at 1629 (stating that 
Congress has power to regulat 
instrumentalities of commerce 
“even though the threat [to the 
instrumentality] may come on] 
from intrastate activities”); 
accord . NL Industries . 936 
F.Supp. 545, 558. Notably, th< 
Olin court did not consider 
whether CERCLA is authorizec 
within this second category. 
927 F.Supp. at 1531. 
Accordingly, even though the 


Laurel Street site is the only 
property affected by the 


release, CERCLA may be 
constitutionally applied. 


2. CERCLA regulates 
the release oj hazardous waste 
an activity which in the 
aggregate substantially affects 
commerce. 


Additionally. CERCLA 
can be “sustained 
under...cases upholding 
regulation of activities that 
arise out of or are connected , 
with a commercial transaction 
which viewed in the aggregate 
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a Dstantially affects interstate 
c ninerce". See United States 
u Lopez . 115 S.Ct. 1624, 1630 
Q *95); United States v. NL 
I iustries . 936 F.Supp. 545, 

3 2 (S.D. Ill. 1996). The 
a posal of hazardous waste 
o ectly arises out of the 
I Auction and consumption of 
9 emical substances. In 1979, 

* 7 billion pounds of 

{ zardous chemicals were 
[ xiuced in the United States. 

Z Rep. No. 848, 96th Cong. 2d 
5 ss. 3 (1980). In turn, thirty - 

* o chemical producers had 
nual sales of over $1 billion 

* ch for 1978. IcL at 2. These 
tivities fit squarely within 

y reasonable definition of 
mmerce. 

Furthermore, in 
CRCLA, unlike the Gun Free 
hool Zone Act at issue in 
pez . Congress documented 
e adverse effects of 
izardous waste on interstate 
mmerce as including 
^cultural losses of $283 
illion, the closure of Lake 
itario, Lake Erie and the 
Jdson River to commercial 
hing, and dairy industry 
'sses of $100 million. S. Rep. 

3. 848, 96th Cong., 2d Sess. 

1 8 (1980). Similarly, releases 


of hazardous waste have 
“resulted in the contamination 
of drinking water and long¬ 
term contamination of wells, in 
massive fish kills, air pollution, 
loss of livestock and food 
products to contaminated 
drinking water and feed, and 
the destruction of wildlife". IcL 
at 5. Indeed, the entire 
community of Love Canal was 
evacuated and relocated; “(tlwo 
hundred homes were boarded 
up (and] the school closed”. IcL 
at 9. “(T]he Commerce Clause 
is broad enough to permit 
congressional regulation of 
activities causing air or water 
pollution, or other 
environmental hazards that 
may have effects in more than 
one State”. , 452 U.S.264 
(1981) Hodel v. Virginia 
Surface Mining and 
Reclamation Assn. . 452 U.S. 
264, 282 (1981)(citations 
omitted). Since the local release 
of hazardous waste in Union, 
combined with hundreds of 
other releases nationwide, has 
a documented adverse effect on 
interstate commerce, Congress 
has the constitutional power to 
regulate GUVS’ conduct. 

Finally, CERCLA’s 
regulatory scheme would be 
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undercut if local, intrastate 
disposed of hazardous waste 
was not regulated. United 
States v. NL Industries . 936 
F.Supp. 545. 561 (S.D. Ill. 

1996)( citing United States v. 
Lopez . 115 S.Ct. 1624, 1630- 
31 (1995)). Pollution does not 
recognize state boundaries. 
Rather, contamination can leak 
from hazardous waste site and 
migrate far beyond the local 
area. In Iowa, a local dumpsite 
contaminated a nearby river 
and poisoned groundwater 60 
miles downstream. S. Rep. No. 
S48, 96th Cong., 2d Sess. 4 
(1980)(Cedar River, Iowa site). 
Recognizing an exception for 
intrastate dumpsites, such as 
Cedar River or Laurel Street, 
would subvert Congress’ intent 
to remedy the interstate effects 
of hazardous waste sites. 

3. United States v. Olin 
misinterpreted United States v. 
Lopez and therefore reached the 
wrong conclusion regarding the 
constitutionality of CERCLA. 

United States v. Olin . 
927 F.Supp. 1502 (S.D. Ala. 
1996), incorrectly applied 
Lopez when concluding 
CERCLA exceeded Congress’ 


w 


I3S 

P 


m 

Mi 


k 




commerce clause authority. 
The court based its holding on 
the absence of a “jurisdictiona 
element which would ensure, 
through case-by-case inquiry, 
that the (statute) in question 
affects interstate commerce.” 
927 F.Supp. at 1533. 
Additionally, the Olin court 
found no effect on interstate 
commerce because the 
contamination was local. Id. 
Finally. Olin relied on the 
argument that regulation of 
real property falls under the 
state’s police power and cannc 
be displaced by Congress. IcL 
First, Lopez does not 
require that every statute 
enacted by Congress under its 
Commerce Clause authority 
contain an express 
jurisdictional element. United 
States v. NL Industries . 936 
F.Supp. 545, 560 (S.D. Ill. 
1996)(specifically applying 
Lopez to CERCLA); , 92 F.3d 
1444 (6th Cir. 1996) United 
States v. Wall . 92 F.3d 1444, 
1449 n.ll (6th Cir. 1996) 
(concluding jurisdictional 
element is not a constitutional 
requirement); , 73 F.3d 675 
(7th Cir. 1995) United States > 
Wilson 


k 


73 F.3d 675, 685 (7th ■ 
Cir. 1995)(same). Furthermore 


161 
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n fact a jurisdictional 
;ment was required, the 
' pez Court would not have 
quired into the legislative 
dings behind the Gun Free 
, hool Zone Act; the Court’s 
alysis would have ended 
len the absence of a 
lisdictional element was 
-ted. NL Industries . 936 
Supp. at 560. Rather, the 
>urt looked for an express 
risdictional element only 
ter initially determining 
•ssession of a firearm did not 
bstantially affect commerce. 

Lopez . 115 S.Ct. at 1631. 
•cordingly, Olin incorrectly 
ised its holding on the 
>sence of a jurisdictional 
mient. 

Additionally, M [t]he 
tnomination of an activity as 
-cal’ or ‘intrastate’ does not 
solve the question whether 
ingress may regulate it under 
e Commerce Clause.” Hodel 
Virginia Surface Mining & 

xdamation Ass’n . 452 U.S. 

54, 281 (1981)(citation 
nitted), cited in United States 
Lopez . 115 S.Ct.1624, 1630 
995). While the hazardous 
aste may be locally contained, 
ere may nevertheless be an 
ipact on interstate commerce. 


See . , 317 U.S. Ill (1942) 
Wickard v. Filburn . 317 U.S. 
Ill (1942)(holding production 
and consumption of home 
grown wheat substantially 
affected commerce), cited with 
approval in . United States v. 
Lopez . 115 S.Ct. 1624,1628, 
1630(1995). Thus, the Olin 
court’s focus on the local 
nature of the pollution was 
misplaced. United States v. NL 
Industries . 936 F.Supp. 545, 
561 (S.D. 111. 1996). 

Finally, the Supreme 
Court has already held that 
Congress has the power under 
the Commerce Clause to 
regulate real property when 
there are substantial effects on 
interstate commerce such as 
water pollution or other 
environmental hazards. Hodel . 
452 U.S. at 282 (upholding 
constitutionality of Surface 
Mining Act). Accordingly, Olin’s 
reliance on the state’s police 
power over real property is 
misplaced. NL Industries . 936 
F.Supp. at 561. 

C. CERCLA applies to 
the actions ojprivate 
individuals such as GUVS. 

States are immune from 
suit under CERCLA, even if a 
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state was the owner or operator 
of a site. See , Seminole Tribe of 
Fla, v. Florida . 116 S.Ct. 1114 
(1996). However, “private 
action is not converted to state 
action unless the state, by its 
law, has compelled the act”. 
Flagg Bros., Inc, v. Brooks . 436 
U.S. 149, 165 (1978). New 
Union undeniably did not 
compel GUVS to dump photo 
processing waste at the Laurel 
Street site. Furthermore, Union 
does not exert any control over 
GUVS. See, , 50 F.3d 514(8th 
Cir. 1995) Nichols v. 
Metropolitan Center for Indep. 

Living . 50 F.3d 514, 518 (8th 
Cir. 1995)(holding that state 
action requires element of 
“direct government control”). 
GUVS is responsible for its own 
selection of directors who in 
turn are solely responsible for 
the decisions of the school. 
Moreover, GUVS does not 
perform an exclusively 
governmental function. , 457 
U.S. 830 (1981) Rendell-Baker 
v. Kohn . 457 U.S. 830 
(1981)(concluding provision of 
education is not the exclusive 
prerogative of the state). 
Therefore, the doctrine of 
sovereign immunity announced 
in Seminole does not bar the 


application of CERCLA to this 
defendant. 

i 

II. The text and structure of 
CERCLA limits a potentially 
responsible parties (PRPs) 
cause of action to a §113 
contribution claim against 
another PRP; therefore, 
WUWPS must proceed under 
section 113. 

A PRP is limited to a § 

113 cause of action when 
another PRP is sued to recovei 
money that the first PRP has 
spent on the clean up of a 
hazardous waste site. First, 
CERCLA contains a separate 
action for a contribution claim 
and a cost recovery claim and 
therefore a contribution claim 
can not be brought under a 
cost recovery theory. Second, i 
claim by one PRP against 
another PRP for recoupment ol 
cost is a contribution claim by 
definition and can not be caller 
a cost recovery action. Finally. 
Congress codified two statutes 
of limitations for contribution 
claims and cost recovery claim 
and allowing PRPs to proceed 
under a cost recovery theory 
would judicially nullify the 
statute of limitations for 
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iz itribution claims. 

A. The term 

* ntrlbution’ as used in 

G RCLA must be given its 
Ifin and ordinary meaning 
a i this restricts PRPs to 
a ims for reimbursement 
a ely under 8 113. 

The plain language of 

• ;RCLA differentiates between 
s Jons for cost recovery and 

s Lions for contribution. The 
$ yernment and innocent 
rties can maintain an action 
t cost recovery under § 107. 
Ps are liable for 

(A) all costs of removal 
remedial action incurred by 

' ^ United States Government 
a State or Indian tribe not 
consistent with the national 
ntingency plan (and] 

(B) any other necessary 
sts of response incurred by 
y other person consistent 

th the national contingency 
an. CERCLA 8107(a); 42 
S.C. 8 9607(a)(4)(1996). PRPs 
n maintain an action for 
ntrlbution under 8 113: 

) Contribution 

Any person may seek 
•ntribution from any other 
I rrson who is liable or 


potentially liable under section 
9607(a) of this title, during or 
following any civil action under 
section 9606 of this title or 
under section 9607(a) of this 
tide. 

CERCLA 8113(f)(1); 42 U.S.C. 8 
9613 (f)(1) (1996). The 
statutory language shows that 
these two actions are distinct 
from one another and the 
classes of plaintiffs that can 
proceed under each respective 
section can not overlap. 

1. The legislative 
and judicial history of CERCLA 
demonstrates Congressional 
intent to provide separate and 
different actions for cost 
recovery and contribution 
claims. 

CERCLA was originally 
enacted without a cause of 
action for contribution. , 50 
F.3d 1530(10th Cir. 1995) 
United States v. Colorado & 

Eastern Railroad Co. . 50 F.3d 
1530, 1535 (10th Cir. 1995). 
The only codified action was for 
a cost recovery claim under 8 
107. 42 U.S.C.A. 8 9607 
(1996). Courts interpreted cost 
recovery claims to impose 
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strict, joint and several liability 
on defendants. See, , 987 F.2d 
1335 (8th Cir.1993) Farmland 
Indus, v. Morrison-Quirk 
Grain , 987 F.2d 1335 (8th Cir. 
1993); , 933 F.2d 1508 (10th 
Cir. 1991) County Line Inv. Co. 
v. Tinnev . 933 F.2d 1508 (10th 
Cir. 1991). The goal was not 
fairness, but to find a way to 
enforce and pay for the cleanup 
of hazardous waste sites. The 
result was that a defendant 
could end up liable for the 
entire cost of the cleanup even 
if the defendant only 
contributed one percent to the 
overall contamination. CERCLA 
was targeting deep pockets. 

The courts recognized 
the inequity caused by strict, 
joint and several liability. 
Instead of changing § 107’s 
liability scheme, the courts 
interpreted § 107 to include an 
implied right of contribution. 
Colorado & Eastern Railroad 

Co.. 50 F.3d at 1535. Now 
PRPs that had “been subject to 
joint and several liability and 
[had] incurred response costs 
in excess of their pro rata 
share” could pursue other 
PRPs for their equitable share 
of the contamination. Id at 
1535. The burden of proof for 


this type of action was higher 
since it rested on the actual 
fault of each party rather than 
a strict liability scheme. Once 
the objective of CERCLA was 
met, enforcing the cleanup of 
hazardous waste sites, the 
parties had the right to 
apportion the costs among 
themselves based on fault. 

Congress liked the 
results of this judicial activism 
CERCLA was amended by the 
Superfund Amendments and 
Reauthorization Act of 1986 
(SARA) to include a right of 
contribution. Id. at 1535. 
Section 113 was intended to 
“clarify and confirm the right c 
a person held jointly and 
severally liable under CERCLA 
to seek contribution from othe 
potentially liable parties, when 
the person believes that it has 
assumed a share of the 
cleanup cost that may be 
greater than its equitable shar 
under the circumstance.” .11, 
99th Cong., 1st Sess. (1985)S. 
Rep. No. 11, 99th Cong., 1st 
Sess. 44 (1985). 

SARA split cost recover 
claims and contribution claimi 
into two separate statutory 
sections. This was not a 
legislative experiment. 
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digress had the rare benefit 
watching how contribution 
,iims under CERCLA worked 
ice the courts had been 
owing this for six years, 
ingress choose not to amend 
107 to fit the judicial model 
it rather they choose to 
nend a separate and distinct 
ction. 

2. A claim by a PRP to 
cover any money from 
lother PRP is a contribution 
lim by definition and can 
ily be brought under § 113. 

A claim brought by one 
*P against another PRP for 
e reapportionment of costs 
ust be considered an action 
r contribution and not a cost 
coveiy action under the 
innons of statutory 
terpretation. The cannons of 
atutoiy interpretation require 
at the legal terms used in a 
atute must be given their 
istomary legal meaning. See . 
10 U.S. 605 (1973) Bradley v. 
nited States . 410 U.S. 605 
973). The ordinary legal 
eaning of an action for 
*>ntribution is “the right of one 
ho has discharged a common 
ability to recover of another 


also liable, the aliquot portion 
which he ought to pay or bear.” 
(6th ed. 1990). Black’s Law 
Dictionary 328 (6th ed. 1990). 

Under this definition, 
an action by one PRP against 
another PRP to pay his fair and 
equal share of the costs already 
expended by the first PRP must 
be an action for contribution. 
The PRP that brings the suit 
has paid under the joint and 
several liability scheme of §107 
and now files the current suit 
to force another PRP contribute 
his fair share towards the 
payment of that liability. 
Artfully pleading this kind of 
an action as one for cost 
recovery does not alter the fact 
that this is an action for 
contribution. Thus, this action 
must proceed under §113. 

While the language of 
§107 does not specifically 
exclude a contribution action, 
the overall structure of 
CERCLA does not allow 
contribution actions under 
§107. First, it would not follow 
logic to allow a contribution 
action under a statutory 
scheme that allows for joint 
and several liability, the 
standard used in §107. Joint 
and several liability does not 
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provide a mechanism for the 
resolution of dividing up pro 
rata shares. Second, if a PRP 
was allowed to proceed under 
§107 then §113 would be 
rendered meaningless and 
superfluous verbiage since 
§113 would not provide 
anything that did not already 
exist under §107. In order to 
give full legal effect to § 113 
PRPs must not be allowed to 
proceed under §107 for 
contribution claims. 

B. Allowing a PRP to 
proceed against another PRP 
under §107 for a contribution 
action judicially nullifies the 
statute of limitations contained 
in §113 which is contrary to 
the requirement that courts 
must strive to give effect to 
each subsection contained in a 
statute. 

Section 113 sets forth 
two statutes of limitation. 

There is a six year statute of 
limitations for cost recovery 
actions and a three year 
statute of limitations for 
contribution actions: 

(2) Actions for recovery of costs 

An Initial action for recovery of the 
costs referred to in section 9607 of this title 


must be commenced— 

(A) for a removal action....must be 
brough: within 6 years ... 

(B) for remedial action, within 6 

years 

(3) Contribution 

No action for contribution for any 
response costs or damages may be 
commenced more than 3 years after.. 
CERCLA §113(gX2M3); 42 U.S.C.A. 
89613(gX2)-(3) (1996). 

The “two statutes of limitations 
complement each other and 
together exhaust the types of 
actions that might be brought 
to recoup response costs." ,33 
F.3d 96 (1st Cir. 1994) United 
Technologies Corp., v. 
Browning-Ferris Industries. 

Inc. . 33 F.3d 96. 99 (1st Cir. 
1994). Allowing a PRP to bring 
an artfully plead contribution 
action under § 107 would 
render the three year statute ol 
limitation for a cost recovery 
action meaningless. A PRP 
could ignore the three year 
statute of limitation and just 
file under § 107 to take 
advantage of the six year 
statute of limitation. This 
would judicially nullify an 
entire statutory provision of 
CERCLA and courts “must 
strive to give effect to each 
subsection contained in a 
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s tute, indeed to give effect to 
e h word and phrase.” IcL at 
■*1. Therefore contribution 
e ions must be limited to § 

13 in order to give effect to 
t three year statute of 
I. itation. 

C. Allowing a PRP to 
i:»ceed under § 107 against 
.5 Dther PRP eliminates the 
f midable settlement power 
g en to the EPA by removing § 
I B’s immunity from future 
s ts. 

Under section 122 the 
£ 'ernment has the power to 
e :er into settlements with 
SPs. CERCLA §122; 42 
IS.C.A. §9622 (1996). This 
?1 ver is provided “to expedite 
e active remedial actions and 
■ nimize litigation." IcL 
£ tlement authority works 

• :ause it provides a PRP with 
s measure of finality by freeing 

• PRP from any future 

1 ^ility. United Technologies 
•rjDi, 33 F.3d at 103. Logically 

• re would be no reason to 
s tie if there was not some 
apurance that this will be the 
e i of the liability. 

This measure of finality 
iiodified in § 113(f)(2). “A 


person who has resolved its 
liability to the United States or 
a State in an administrative or 
judicially approved settlement 
shall not be liable for claims for 
contribution regarding matters 
addressed in the settlement.” 
CERCLA §113(f)(2); 42 U.S.C.A. 
§9613 (1996). A PRP is 
shielded from future liability 
both from the government as 
well as other PRPs seeking 
contribution. 

This powerful tool will 
be taken away if PRPs are 
allowed to pursue other PRPs 
under a § 107 cost recovery 
action. CERCLA does not 
provide immunity from suit 
under a § 107 cost recovery 
action. Therefore, if PRPs are 
allowed to file under § 107, the 
settling party is no longer 
protected. The incentive to 
settle would be gone if settling 
PRPs could still be exposed to 
liability under a § 107 cost 
recovery action. In order to 
preserve the governments 
settlement power PRPs must be 
precluded from proceeding 
under § 107. 

D. Key Tronic Corp. v. 
United States does not provide 
any guidance on the issue oj 
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whether a PRP can proceed 
against another PRP under § 
107. 

Whether a PRP can 
pursue a contribution claim 
against another PRP under § 

107 was not resolved by the 
Supreme Court in ,511 U.S. 
809 (1994) Key Tronic Corp. v. 
United States . 511 U.S. 809 
(1994). The issue addressed by 
the Court was “whether 
attorney’s fees are ‘necessary 
costs of response’ within the 
meaning of §107(a)(4)(B) 
of....CERCLA, as amended by 
the Superfund Amendments 
and Reauthorization Act of 
1986....and therefore 
recoverable in such an action.” 
Id. at 1963. The Court 
assumed without deciding the 
issue of whether a contribution 
action may be brought under 
§107. Because the court did 
not consider this issue, the 
decision provides no guidance 
to the issue presently before 
this court. 

III. SNUHSA is entitled to 
recover medical monitoring 
costs because the broad 
language of CERCLA permits 
these costs as necessary costs 


of response. 

Section 107 authorizes 
the recovery of “any other 
necessary costs of response 
incurred” because of the 
release of a hazardous 
substance. CERCLA 
8107(a)(4)(B); 42 U.S.C.A. 

§9607(a)(4)(B) (1996). The 
phrase ‘necessary costs of 
response’ is not specifically 
defined in CERCLA. However, 
the definitions section does 
provide guidance. ‘Response’ is 
defined as “remove, removal, 
remedy, and remedial action." 
CERCLA §101(25); 42 U.S.C.A. 
§9601(25) (1996). The terms 
‘remove’ and ‘removal’ are 
defined as “the cleanup or 
removed of released hazardous 
substances from the 
environment.” CERCLA 
§101(23); 42 U.S.C.A. § 
9601(23) (1996). This definite 
also includes “such actions as 
may be necessary to monitor, 
asses, and evaluate the release 
or threat of release of 
hazardous substances....or the 
taking of such other actions as 
may be necessary to prevent, 
minimize, or mitigate damage 
to the public health or welfare. 
Id. These actions are ‘necessar 
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c= ts of response.’ 

Medical monitoring falls 
sparely into this definition. 

V dical monitoring is used to 
jinitor, assess, and evaluate’ 
t: release of hazardous waste. 

* dical monitoring will aid in 
d response action by 

e essing and evaluating the 
1 els of exposure as well as 
£ / continuing exposure by 
n asuring the health of those 
^ o have or might have been 
e >osed to the contaminated 
s e. Medical monitoring also 
v 1 ‘prevent, minimize, or 
■ tigate damage to the public 
i alth.' Early detection of 
a /eloping medical problems 

* 1 in turn allow early 

• atment of the problem. This 
1 either prevent damage to 

•; public health or minimize 
i If no medical monitoring 
'ces place, an individual 
- ght not seek medical 

• ention for a problem until 
vanced symptoms appear, 
d at that time the affliction 
ght be too advanced to cure 
even treat. 

The definition of 
move’ provides specific 
amples of what kind of 
tions fit under these abstract 
-as. Nevertheless, a court is 


not limited to those few 
definitions. See CERCLA 
§101(23); 42 U.S.C. 

§9601 (23)( 1996)(“the term 
includes, in addition, without 
being limited to”). Under this 
construction, medical 
monitoring can not be excluded 
as a removal action simply 
because it is not specifically 
listed in the definition. It is 
enough that medical 
monitoring fits the general 
definition of removal. 

The ‘public health’ is 
not defined in CERCLA. Black’s 
Law Dictionary defines the 
adjective ‘public’ as something 
that is “not limited or restricted 
to any particular class of the 
community." Black’s Law 
Dictionary 1227 (6th ed. 1990). 
Therefore monitoring the public 
health ranges from the entire 
population of the United States 
down to a few individuals. To 
classify a small group of 
individuals as not meeting the 
definition of the public health 
would be to restrict this class 
from the benefits of medical 
monitoring because only a 
small number of people were 
unfortunate enough to be 
exposed to a hazardous site. 
The medical condition of a 
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small group of people still 
constitutes the public health. 

The courts have 
acknowledged that the broad 
language of CERCLA includes 
the recovery of medical 
monitoring costs. In , 584 
F.Supp. 1425 (S.D. Ohio 1984) 
Jones v. Inmot Corp. . 584 
F Supp. 1425 (S.D. Ohio 1984), 
the plaintiffs sought the 
recovery of medical monitoring 
costs. The court held that 
medical monitoring costs 
“appear to meet the definition 
of ‘removal’ expressed in 
section 9601(23).” Id. at 1429. 
In ,621 F.Supp. 370 (D. Tenn. 
1985) Adams v. Republic Steel 
Corp. . 621 F.Supp. 370 (D. 
Tenn. 1985), the court relied 
on the reasoning in Jones . 
However, the Adams court 
qualified the holding in Jones . 
Medical monitoring “costs must 
be part of a cleanup or 
response to a hazardous waste 
problem.” Id. at 376. The court 
specifically held that a private 
right of action for damages is 
not available. While this ruling 
is more restricted in scope it 
still remains true to the 
language of CERCLA by 
allowing the recovery of 
medical monitoring costs. 704 


F.Supp. 782 (N.D. Ohio 1988) 
Williams v. Allied Automotive . 

704 F.Supp. 782 (N.D. Ohio 
1988), provides an addition 
reason, beyond a direct 
medical benefit to public 
health, to hold that CERCLA 
allows for the recovery of 
medical monitoring costs. In 
Williams , the court said, “the 
statutory definition of the 
terms ‘remove’ or ‘removal’ 
clearly contemplates such 
actions as are necessary to 
making a reasoned 
determination whether physica 
removal of hazardous 
contaminants is necessary in a 
given situation.” Id. at 784. 
Under the court’s reasoning, 
medical monitoring provides 
data that will impact the 
physical actions to be taken 
with the contaminated mediuir 
whether it is soil or water. 

A. Medical Monitoring 
costs are recoverable under 
CERCLA in order to effectuate 
the broad public purpose of th< 
statute. 

The purpose of CERCL7 
is to protect human health and 
the environment. The Senate 
report begins by noting that 
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4 e increased generation of 
■ zardous substances....has 
| )ven to be a serious threat to 
o r Nation’s public health and 
adronment.” S. Rep. No. 848, 
f th Cong., 2d Sess. 11 (1980). 
“ us the language of CERCLA 
. thorizes action whenever 
ere is a release or 
* bstantiai threat of release 
: o the environment of any 
Uutant or contaminant 
ilch may present an 
minent and substantial 
nger to the public health or 

lfare ." CERCLA §104; 42 
S.C.A. § 9604 
996)( emphasis added ). 

The recovery of medical 
Dnitoring costs serves the 
oad public purpose of 
CRCLA. First, medical 
Monitoring protects the public 
alth by diagnosing possible 
iidical problems during the 
rly stages of development, 
lis makes treatment of 
'-dical problems easier and 
ore successful. Also, 

I lowledge of a medical 
oblem will allow those who 
ive been injured to seek 
edical help early on before a 
•bilitating symptom appears. 
ie court in . 680 F.Supp. 

176 (M.D. Tenn. 1988) Brewer 


v. Raven . 680 F.Supp. 1176 
(M.D. Tenn. 1988), reasoned 
that medical monitoring was 
important to identify potential 
public health problems and 
this effectuated the public 
purpose of CERCLA. Second, 
medical monitoring provides 
valuable information that can 
be used to more efficiently and 
more effectively clean up future 
hazardous sites. The data will 
help determine appropriate 
methods of response as well as 
indicating the actual threat to 
human health from the 
exposure of different types of 
hazardous sites. ,755 F.Supp. 
1468 (D.C. Colo. 1991) Cook v. 
Rockwell Int’l Corp. ,755 
F.Supp. 1468 (D.C. Colo. 

1991), reasoned that in certain 
cases medical monitoring is 
necessary to determine the 
levels of contamination at a 
hazardous waste site. 

CONCLUSION 

The judgment of district 
court should be affirmed as to 
constitutionality of CERCLA 
and the recovery of medical 
monitoring costs. The 
judgment of the district court 
should be reversed as to 
whether WUWPS may proceed 
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under section 107. Respectfully 
submitted. 

1 While it is our position that 
WUWPS must proceed under 
section 113, GUVS will be 
liable under that section only if 
it is a “potentially responsible 
party" as defined in section 
107. Therefore, this brief 
focuses on whether section 
107, the CERCLA provision 
that imposes liability, applies 
retroactively. 
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iNdlqENOUS Human Rlqhis, Environmental Protection ancJ 
Economic Incentives 

John Payne 

“'We don’t want a road, it will bring development’ 
called out an old man vigorously from the back of the 
meeting. Everyone nodded in agreement." 1 


The roads and 
velopment are headed 
vards indigenous territory 
gardless of indigenous 
oples desires. The influx of 
velopment necessitates 
ernative methods of living to 
eserve traditional indigenous 
vironments and lifestyles, 
le method indigenous people 
irsue to protect their 
estyles is the identification 
iuer international law for 
eir collective human rights, 
nong the most significant 
*ht indigenous people seek 
eludes governing themselves 
, thin their traditional 
rritories. Indigenous people 
| tk self-governance because 
ey believe that they deserve a 
>ecial right to their 
ivironment and need to 
tfend against its destruction, 
vo common trends prevent 
digenous people control over 
eir existence. First, the lack 
human rights resulting from 
l absence of political power or 


general rights relieves them of 
any self-control. Second, the 
environmental degradation of 
their habitats by outside 
influences causes indigenous 
people to exert less influence 
over their own lives. 

Indigenous people lack 
enough political 
power to ensure 
their human 
rights and to 
control their 
environment. 

Historically, they 
have been subject 
to the laws created by other 
international and state entities. 
Even their own states have 
offered little protection for 
them. Their own states do not 
grant the same protection 
because indigenous people 
often possess different needs 
than the rest of the population. 
Not until recently have they 
gained any access to political 
power and been able to voice 
their concerns. 
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Indigenous people’s 
environment is rapidly 
vanishing in some areas 
causing a further deterioration 
of their self-control. Many 
species and habitats they rely 
on for subsistence are in severe 
danger of extinction. Economic 
and social factors exist as the 
two main reasons 
for the rapid 
destruction and 
extinction. To 
prevent further 
destruction, 
indigenous people 
are joining forces 
with 

environmental 
groups to truncate 
the destruction of 
their habitats. 

Environmental 
groups and states have 
traditionally seen indigenous 
people as opponents of 
environmental goals. However, 
indigenous people and 
environmental groups are 
aligning with each other 
creating larger and thus a more 
influential presence in 
international field. 

Currently, members of 
international law are 
constructing the rights of 


individuals and groups to 
circumvent these problems. 
Recent dialogues through the 
United Nations Working Group 
on Indigenous Populations 
(Working Group), the 
International Labor 
Organization’s Indigenous and 
Tribal Peoples Convention, 

No. 169 (ILC 
Convention 169 
and the Ri« 
Summl 
demonstrate i 
growin 
awareness c 
these two issues 
Indigenous peopl 
hope tha 
international la\ 
will be enough t 
provide them wit! 
human rights 
Gaining human rights 
through international law, a 
“top down” measure, serves as 
a great advantage for 
indigenous people and 
environmentalists. However, 
the top down theory possesses 
a fatal flaw. Human rights for 
indigenous people and 
environmental concerns at the 
international level remain 
meaningless without proper 
enforcement or incentive to 
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otect them. Thus, 
digenous people success 
mains somewhat contingent 
i them discovering measures 
id incentives that will provide 
em with the leverage to 
itain human rights at the 
cal level. The incentive 
digenous people and 
lvironmentalists need to 
ovide is indigenous cultural 
versity that will potentially 
ap economic rewards from 
plcultural and medicinal 
jrposes. Economic incentives 
, dsts as a more effective 
lethod for developing political 
id cultural autonomy 
scause only individual states 
in grant indigenous people 
le required protection and 
iforcement. Thus, the 
invergence of these two forces 
id a focus towards economic 
icentives will open doors to 
ew law and policy for the 
.romotion of indigenous rights 
nd environmental protection. 

I Indigenous people are 
ghting battles at the 
iternational level today that 
opefully will reap them 
enefits in the future. Their 
tatus as basic autonomous 
roups with collective rights 
ppears secure. However, their 


most important fights should 
be fought over tangible and 
immediate benefits at the local 
level. By using the benefits at 
the local level, indigenous 
people will assure themselves 
of permanent existence in their 
traditional environments. 

1 Berger, Julian, Report From 
the Frontier . 1 (1987). 
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